Reporting Lobbying Costs – Additional Details

The new IRS Form 990 requires all 501(c)(3) institutions to report additional information regarding any lobbying activities on Schedule C.  This new form has led a growing number of our member colleges to contact NAICU about the percentage of their membership dues that go toward lobbying. 

On Schedule C, institutions must disclose lobbying expenses, including internal lobbying costs and payments to outside lobbying firms. The definition of lobbying for purposes of the Form 990 report and the method for calculating lobbying expenses are set forth in federal tax code and regulations pursuant to Internal Revenue Code Sections 4911(d) and 6033(b)(8).   
The IRC definitions for lobbying are different from those found in the Lobbying Disclosure Act (LDA).   The most significant difference is that regulatory work with the federal executive branch is not included in the IRC definition, while state and local legislative work is included.  

Add to the complexity of properly calculating and reporting lobbying expenses,  501(c)(3) organizations can elect to take the 501(h) safe harbor election.  This election allows organizations to use the IRC definition of lobbying both for Form 990 reporting and for reporting lobbying costs to Congress (using LDA reporting method B).   This means that, under the 501(h) election, organizations also filing LDA reports have to maintain only one set of calculations for lobbying expenses. 

Pursuant to the Lobbying Disclosure Act, as amended by the Honest Leadership and Open Government Act of 2007 (HLOGA), most NAICU member colleges are not required to also register and file lobbying reports with Congress. 
Only member institutions with employees who meet the LDA definition of a lobbyist (i.e., spends at least 20 percent of their time on lobbying activities; has more than one lobbying contact per quarter with a covered official; and the institution has more than $11,500 in lobbying expenses per quarter) must register under LDA and file quarterly reports.  For these institutions only, their quarterly reports to Congress also must include the portion of their NAICU dues that go toward lobbying.  Both the term lobbying activities and covered officials have specific definitions that can vary depending on the LDA method of reporting chosen by the individual institution.  

Institutions that have no employees meeting the definition of a lobbyist, but that retain an outside lobbying firm are not required to register and file under the Lobbying Disclosure Act.  Instead, the outside lobbying firm must register and file quarterly reports disclosing its clients, the topics of the lobbying, and the fees received for lobbying.  Colleges that employ such firms would be wise to double-check that their outside firm is in compliance with the LDA. 

NAICU has not previously sent its lobbying percentage to all member colleges, given the complexity and confusion around the law, and the fact that only a modest number of NAICU members are required to submit LDA reports.  Federal tax regulations do not require 501(c)(3) entities such as NAICU to distribute this information to its members unless the information is requested.  Typically, NAICU members that file LDA reports have contacted NAICU to obtain the percentage of NAICU dues allocated to lobbying. 

